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The Dodd-Frank Wall Street Reform and Consumer 
Protection Act was signed into law in 2010 and ushered 
in an overhaul of the US financial regulatory system so 
sweeping that many of the regulations needed to fully 
implement the law are still evolving in 2012. Enacted in 
response to a financial crisis described as the “worst since 
the Great Depression,” this massive piece of legislation 
contains 16 titles, comprises 2,319 pages in its original 
form, and calls for regulators from 22 separate federal 
agencies to conduct dozens of new studies and create 
hundreds of new rules. 

This Substance of the Standard was prepared by MHM’s 
Professional Standards Group to provide a timely update 
of the regulations issued through March 31, 2012 — and 
those that are expected in the months to come — so you 
can prepare for the challenges that lie ahead.  

June 2012

MHM’s Guide to the Dodd-Frank Act

Is Your Company Prepared? 

The key to preparedness is to identify the parts of the Act 
that are most relevant for you, and then monitor the related 
regulations on an ongoing basis. Many provisions appear 
to affect primarily financial services companies, but the 
impacts can be broader because the Dodd-Frank Act is an 
attempt to prevent the adverse effects of another financial 
crisis on all businesses, customers, and investors. To 
put the various Titles of the Act in perspective, following 
is a brief section-by-section recap of the major changes 
introduced by the law.

Added scrutiny of “systemic” risks.  
Title I of the Act calls for a new advanced warning system 
that monitors threats known as “systemic” risks. A systemic 
risk occurs when the failure of a large financial institution 
to meet its obligations will have significant adverse effects 
on the broader economy. To form a solid foundation for 
the warning system, the Act created a Financial Stability 
Oversight Council (FSOC) within the US Treasury 
Department. The Council is made up of representatives 
of nine federal agencies. It is responsible for identifying 
risks, responding to emerging threats to financial stability, 
and publishing annual reports. FSOC’s first annual report 
was issued in July 2011. These reports can be helpful to 
companies in all sectors for planning purposes, and you 
may wish to check the latest studies and reports at  
http://www.treasury.gov/initiatives/fsoc/Pages/default.aspx.

The end of “too big to fail.”   
Titles II and III of the Act streamline banking regulation, 
discourage financial institutions from growing too big to 
fail, and provide for orderly liquidation when banks and 
financial intermediaries, such as brokers and dealers, 
are considered in default. For example, the Act requires 
stricter rules for capital, liquidity, and risk management as 
companies grow in size and complexity. It also requires 
that large complex companies periodically submit plans for 
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More protection for investors and consumers.  
Titles IX and X have the broadest impact and are of the 
most interest to companies outside the financial services 
sector. Among other things, the Act creates a new 
independent Consumer Financial Protection Bureau to 
make sure consumers get the information they need and to 
protect them from abusive or deceptive practices. The Act 
also establishes a new Office of Credit Rating Agencies 
at the SEC to restore investor confidence in ratings as a 
way to understand risks, and it introduces changes related 
to executive compensation and corporate governance to 
strengthen shareholder rights. Additionally, it introduces 
changes related to mortgage-backed or asset-backed 
securities, and it gives the SEC more flexibility to create 
programs that encourage people to report securities 
violations. It also allows the SEC to consider higher 
standards for holding brokers and financial advisers to 
municipal securities issuers more accountable for their 
advice.

Other changes.  
The remaining sections of the Act (Titles XI through XVI) 
deal with mortgage reforms and subjects of relatively 
narrow interest, with the exception of certain SEC reporting 
requirements for public companies. The Act directs the 
SEC to create rules that will require disclosures about 
various subjects, including violations or fines related to 
mine safety, payments related to the acquisition of licenses 
for oil and gas exploration or production, and the use of 
materials that originate in or near the Democratic Republic 
of the Congo and benefit armed groups in that area.              

 
Status of Rules and Regulations as of March 
31, 2012

Because of the Act’s broad scope and the evolving nature 
of the regulations, a key challenge for CEOs and CFOs 
is to sort through the effects of the law and identify the 
regulations that will have the most significant effects on 
their businesses and those that will need to be monitored 
closely in the coming months. Below is a summary of 
selected rules and regulations of interest to our clients. 
The rules are broken down into those that are final and 
those that remain to be done (TBD). Additional details are 
provided in this The Substance of the Standard.

their rapid and orderly shutdown, if necessary. In addition 
to those directly affected by these sections of the Act, 
financial officers that oversee relationships with banks and 
financial intermediaries may wish to gain an understanding 
of the related rules and regulations to learn how the 
changes will protect your investments and your business 
from another financial crisis.

The empowerment of regulators.  
Titles IV, V, and VI fill in regulatory gaps and empower 
regulators to strengthen the rules for hedge fund and other 
private advisers, as well as the insurance industry, and 
bank holding companies. For example, many advisers to 
private funds who were exempt from the SEC’s registration 
requirements prior to the Act will now need to register with 
the SEC as investment advisors and provide information 
about their trades and portfolios. Additionally, the Act 
creates a new office within the Treasury Department to 
monitor the insurance industry and modernize insurance 
regulations. It also introduces the “Volcker Rule.” This rule 
is named after former Federal Research Chairman Paul 
Volcker. It is designed to reduce the amount of speculative 
investments by large banks, and it is scheduled to take 
effect in July 2012.

Better oversight of derivatives.  
Titles VII and VIII seek to protect taxpayers from future 
bank bailouts through better reporting of interconnected 
trades and elimination of the loopholes that allowed risky 
practices to escape regulatory scrutiny in the past. Most 
notably, the Act establishes a new regulatory framework 
for over-the-counter derivatives, and it gives the Federal 
Reserve Board an enhanced role in the supervision of 
risk management standards for payment, clearing, and 
settlement activities by financial institutions. Also known 
as the “Wall Street Accountability and Transparency Act of 
2010,” Title VII applies to credit default swaps and other 
instruments that caused credit markets to freeze during the 
financial crisis. Many changes apply mainly to the financial 
services sector, but they also have important implications 
for all nonfinancial companies that use derivatives to 
protect their businesses from risk. Although the Act 
provides a “commercial end-user” exemption, nonfinancial 
companies may face changes in the cost-benefit analysis 
of using derivatives due to the new clearing, margin and 
collateral requirements, as well as the new recordkeeping 
and reporting requirements.
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Status of Selected Rules and Regulations

Regulator Rules and Regulations* Final TBD
CHANGES IN BANKING REGULATIONS (§§ 2XX TO 3XX)

FDIC FDIC insurance limits 
EMPOWERMENT OF REGULATORS (§§ 4XX TO 6XX)

SEC •	 Registration of hedge fund and other private fund advisers 
SEC/CFTC •	 New reporting requirements for private fund advisers 
(1) •	 Volcker Rule and proprietary trading 

DERIVATIVES (§§ 7XX TO 8XX)

SEC/CFTC •	 Interim rules and regulatory goals 
SEC/CFTC •	 New regulatory regime 
SEC/CFTC •	 Real-time reporting requirements 
SEC/CFTC •	 End-user exception 

CONSUMER AND INVESTOR PROTECTION (§§ 9XX TO 10XX)

SEC •	 Whistleblower program 
SEC •	 Credit rating agencies 
(2) •	 Asset-backed securities 
SEC •	 Corporate governance and executive pay

SEC ─ Say on pay 
SEC ─ Independent compensation committees and consultants 
(3) ─ Incentive-based compensation for financial institutions 
SEC ─ Proxy access 
SEC ─ Other rules on governance and executive pay 
SEC •	 Municipal securities 
SEC/PCAOB •	 Audits: SOX 404(b), broker-dealers, PCAOB information sharing 
FRB •	 Consumer Financial Protection Bureau 
FRB •	 Debit cards 

SPECIALIZED DISCLOSURE REQUIREMENTS (§150X)

SEC 1. Mine safety disclosures 
SEC 2. Oil and gas disclosures 
SEC 3. Disclosures about conflict minerals 
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* The sections correspond with Titles. For example Title IX 
corresponds to §9xx.  

(1) The Volcker Rule was proposed by the Federal Reserve 
Board (FRB), Office of the Comptroller of the Currency (OCC), 
Federal Deposit Insurance Corporation (FDIC), and the 
Securities and Exchange Commission (SEC).

(2) The asset-backed securities rules were proposed by the 
SEC, FRB, OCC, FDIC, Federal Housing Finance Agency 
(FHFA), and Dept. of Housing and Urban Development. 

(3) The incentive-based compensation rule for financial 
institutions was proposed by the SEC, FRB, OCC, FDIC, 
FHFA, Office of Thrift Supervision, and National Credit Union 
Administration.

Changes in Banking Regulations as of March 
31, 2012

At the height of the financial crisis, scores of banks 
became insolvent and hundreds more were classified 
as troubled banks by the Federal Deposit Insurance 
Corporation (FDIC). To maintain public confidence, despite 
reports that nonperforming loans were approaching 
dangerous levels in growing numbers of financial 
institutions, the Dodd-Frank Act introduced several 
changes in FDIC insurance. These changes affect 
consumers, businesses, and other entities that deposit 
cash in banks insured by the FDIC. The major changes are 
as follows:

1. Permanent increase in standard maximum deposit 
insurance 
Section 335 of the Dodd-Frank Act was enacted to 
alleviate concerns about the possible expiration of 
temporary rules for the basic standard maximum deposit 
insurance. In the years leading up to the Act, the standard 
maximum insurance amount for deposit accounts held 
at an FDIC-insured institution had been $100,000 per 
depositor per insured bank until Oct. 3, 2008 when it 
was increased to $250,000 temporarily through Dec. 31, 
2010. The temporary increase was later extended through 
Dec. 31, 2013. The Dodd-Frank Act made the increase 
permanent. 

2. Unlimited insurance coverage of noninterest-bearing 
transaction accounts 
Section 343 of the Act added a new category of deposits 
called non-interest bearing transaction accounts. These 
accounts qualify for unlimited insurance coverage for 
at least an initial two-year period. The FDIC insurance 

coverage for this category is separate from, and in addition 
to, the coverage of at least $250,000 insurance described 
above. As required by the Act, the FDIC issued a final 
rule explaining which types of accounts qualify for this 
incremental insurance from Dec. 31, 2010, through Dec. 
31, 2012. Here the details:

• Accounts covered. To qualify for the additional 
coverage, a noninterest-bearing transaction account 
must be a deposit account with these characteristics: 
(1) interest is neither accrued nor paid, (2) depositors 
are permitted to make an unlimited number of 
transfers and withdrawals, and (3) the bank does 
not reserve the right to require advance notice of an 
intended withdrawal. 

• Accounts not covered. The term “noninterest-bearing 
transaction account” does not include traditional 
checking or demand deposit accounts that earn 
interest, low-interest negotiable orders of withdrawal 
(NOW) accounts, interest on lawyer trust accounts 
(IOLTAs), and money-market deposit accounts.  

• Final rule. The rule is available at http://www.fdic.gov/
news/board/Nov9no4.pdf.   

3. Interest-bearing corporate checking accounts 
Section 627 of the Act repealed a decades-old rule that 
has prohibited banks from paying interest on demand 
deposit accounts. The lifting of this prohibition affects 
primarily corporate checking accounts. Technically, 
consumer checking accounts were also subject to the ban, 
but banks have developed variations of interest-bearing 
accounts that also permit individual customers to write 
checks. While the ban was in effect, some companies 
reacted by using “sweep” accounts and/or moving funds to 
offshore checking accounts that earn interest.  

The ban was lifted effective July 21, 2011. Also effective 
as of that date are FDIC amendments that require banks 
to notify customers in writing when their accounts begin to 
earn interest because this will move the account from the 
category eligible for unlimited deposit insurance coverage 
(number 2 above) to the category that is covered by 

http://www.fdic.gov/news/board/Nov9no4.pdf
http://www.fdic.gov/news/board/Nov9no4.pdf
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the standard $250,000 maximum deposit insurance (number 1 above). The final rule is available at http://www.fdic.gov/
regulations/laws/federal/2011/11finaljuly14.pdf. 

How do these regulatory changes affect you?

As a result of the changes in banking regulations, some companies may wish to adjust their cash management programs 
or banking relationships accordingly. Below is a worksheet that summarizes the major changes and effective dates. 

Regulatory Review: Changes in Banking Regulations

Rules and regulations Action required? Effective date(s) and action items
Increase in standard maximum 
deposit insurance

Effective retroactively to October 3, 2008, and in some cases 
(where the FDIC was appointed as receiver or conservator) 
to January 1, 2008.

Unlimited insurance coverage of 
noninterest-bearing transaction ac-
counts

Effective Dec. 31, 2010, through Dec. 31, 2012.

Interest-bearing corporate checking 
accounts

Effective July 21, 2011.

Regulatory Empowerment as of  
March 31, 2012

The Dodd-Frank Act represents a fundamental shift 
away from an era of deregulation toward one of greater 
regulation, meaning it creates new regulators and it 
empowers existing regulators to enact new rules and 
regulations. For example, Title IV requires that the US 
Securities and Exchange Commission (SEC) enact 
rules to facilitate the oversight of private advisers, and 
Title VI requires the enactment of rules that prohibit 
proprietary trading by banking entities. In response to 
these requirements, the SEC has adopted final rules that 
require private advisers to register with the Commission 
and comply with new reporting requirements. And, together 
with other federal agencies, the SEC has also proposed 
rules to implement §619 of the Act, commonly known as 
the Volcker Rule, to ban proprietary trading by banking 
entities. Both sets of rules are scheduled to take effect in 
2012. 

Highlights of the current status:

1. Final rules for private fund advisers 
In effect, the SEC’s new rules bring hedge fund and private 
equity advisers under its oversight, with the result that 
these advisers must comply with the Investment Advisers 
Act of 1940 (1940 Act) and they must have written policies 
and procedures to prevent and detect violations. Smaller 
advisers are exempt from the registration requirements, 
but not the new reporting requirements. Here are the 
details:

• New registration requirements  
 
– The SEC adopted a new rule that changes the 
conditions that must be met for exemption from the 
1940 Act. Previously, private advisers were exempt if 
they had fewer than 15 clients, counting each fund as 
a separate client. Under the new rule, the following 
types of advisers are exempt: (a) advisers to venture 
capital funds that meet certain conditions, (b) advisers 
that solely advise funds with less than $150 million in 
assets under management in the US and meet certain 
conditions, and (c) certain foreign advisers without a 
place of business in the US. The deadline for advisers 
that are not exempt from the 1940 Act to register with 
the SEC was March 30, 2012. This rule is available at 
http://www.sec.gov/rules/final/2011/ia-3222.pdf.  
 
– The new rule also provides a uniform definition of 
“assets under management” and raises the threshold 
for SEC registration to $100 million. Mid-sized 
investment advisers (those with between $25 and 
$100 million in assets under management) are moved 
from SEC to state regulations, and the SEC also 
adopted another new rule to implement the required 
transition. Under this rule, mid-sized advisers that are 
no longer eligible for SEC registration must switch to 
state registration and withdraw from SEC registration 
by June 28, 2012. This rule is available at  
http://www.sec.gov/rules/final/2011/ia-3221.pdf.   
 

http://www.fdic.gov/regulations/laws/federal/2011/11finaljuly14.pdf
http://www.fdic.gov/regulations/laws/federal/2011/11finaljuly14.pdf
http://www.sec.gov/rules/final/2011/ia-3222.pdf
http://www.sec.gov/rules/final/2011/ia-3221.pdf
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The rule is available at http://www.sec.gov/rules/
final/2011/ia-3308.pdf. 

2. Volcker rule 
Section 619 of the Dodd-Frank Act establishes prohibitions 
and restrictions on the ability of a banking entity to: 
(a) engage in proprietary trading, and (b) have certain 
interests in, or relationships with, a hedge fund or private 
equity fund. The prohibitions and restrictions also apply to 
nonbank financial companies supervised by the Federal 
Reserve Board. Although the intent of the Volcker Rule is 
simple, the details can be complex. Below are highlights of 
the 530-page rule proposed in October 2011. 

• Banking entities. The Volcker rule applies to banking 
entities. This term includes any insured depository 
institution, any company that controls an insured 
depository institution, and any company treated as 
a bank holding company for purposes of section 8 
of the International Banking Act of 1978, as well as 
any affiliates or subsidiaries of any of the preceding 
entities.

• Proprietary trading. The term “proprietary trading” 
means engaging in the purchase or sale of certain 
financial instruments as principal for the trading 
account of a banking entity. 

• Covered funds. The rule’s “covered funds” provisions 
prohibit certain interests in, or relationships with, a 
hedge fund or private equity fund in an attempt to stop 
a banking entity from indirectly conducting activities 
that cannot be conducted directly under the proprietary 
trading provisions. Exceptions are permitted for certain 
activities, such as underwriting, market making-related 
activity, and risk-mitigating hedging. 

• Effective date. If adopted as proposed, the rule will 
become effective on July 21, 2012. The proposed 
rule is available at http://www.sec.gov/rules/
proposed/2011/34-65545.pdf. In response to questions 
about the effective date, the Federal agencies issued 
a statement of policy in April 2012. This statement 
clarifies that banking entities will have two years to 
conform all their activities and investments to the 
Volcker Rule. In the meantime, these entities should 
engage in good faith planning efforts, which may 
include complying with reporting or recordkeeping 
requirements if such elements are included in the final 
rules. The policy statement is available at  
http://www.federalreserve.gov/newsevents/press/
bcreg/20120419a.htm. 

– The SEC also adopted a rule that defines and 
provides an exemption for family offices. Previously, 
these advisers sought individual exemptive orders 
from the SEC. Under the new rule, they are exempt 
if they are wholly owned by family clients and do 
not hold themselves out to the public as investment 
advisors. With limited exceptions, family offices that 
are not exempt were required to register with the SEC 
or applicable state regulatory authority by March 30, 
2012. This rule is available at  
http://www.sec.gov/rules/final/2011/ia-3220.pdf. 

• New reporting requirements  
 
– A new rule issued jointly by the SEC and CFTC 
implements the Dodd-Frank requirement that private 
fund advisers must confidentially report information 
about the private funds they manage for analysis of 
systemic risk information by the Financial Stability 
Oversight Council. This reporting will be done on Form 
PF. 
 
– To relieve smaller advisers from unnecessary cost 
burdens, the Form PF reporting requirements are 
scaled to the size of the advisers. Advisers with less 
than a certain amount of hedge fund, liquidity fund 
or private equity fund assets under management 
will report only very basic information on an annual 
basis. Advisers with assets under management over 
specified thresholds will report more information. Large 
hedge fund and liquidity fund advisers also will report 
on a quarterly basis. 
 
– The reporting deadlines begin in 2012 and vary for 
different types of advisers. For example, large private 
equity advisers and smaller private fund advisers have 
120 days from the end of their fiscal years to file Form 
PF, while large hedge fund advisers have 60 days from 
the end of each fiscal quarter, and large liquidity fund 
advisers have 15 days.  
 
– The reporting requirements apply prospectively 
after initial registration. This means a private adviser 
registering for the first time with the SEC is not 
required to file Form PF for any period that ended prior 
to the effective date of its registration. For example, 
a smaller private fund adviser that registers during its 
2013 fiscal year must file Form PF within 120 days 
following the end of its 2013 fiscal year. It would not, 
however, need to file Form PF for its 2012 fiscal year. 

http://www.sec.gov/rules/final/2011/ia-3308.pdf
http://www.sec.gov/rules/final/2011/ia-3308.pdf
http://www.sec.gov/rules/proposed/2011/34-65545.pdf
http://www.sec.gov/rules/proposed/2011/34-65545.pdf
http://www.federalreserve.gov/newsevents/press/bcreg/20120419a.htm
http://www.federalreserve.gov/newsevents/press/bcreg/20120419a.htm
http://www.sec.gov/rules/final/2011/ia-3220.pdf
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How do these regulatory changes affect you?

Companies affected by these rules may find substantial modifications in systems, controls, and resources are required. 
Below is a worksheet that summarizes the major changes and effective dates. 

Regulatory Review: Regulatory Empowerment

Rules and regulations Action required? Effective date(s) and action items
New registration requirements for 
private fund advisers

The deadline for advisers that are not exempt from the 1940 
Act to register with the SEC was March 30, 2012.

Mid-sized advisers that are no longer eligible for SEC 
registration must switch to state registration and withdraw 
from SEC registration by June 28, 2012.

Family offices that are not exempt were required to register 
with the SEC or applicable state regulatory authority by 
March 30, 2012.

New reporting requirements for 
private fund advisers

Reporting requirements and deadlines depend on the size of 
the advisers

Volcker rule If adopted as proposed, the rule will become effective on 
July 21, 2012 subject to a two-year conformance period.

Oversight of Derivatives as of March 31, 2012

One of the most significant regulatory reforms introduced 
by the Dodd-Frank Act is the establishment of a new 
oversight regime for the over-the-counter derivatives 
marketplace. The lead agencies in this initiative are the 
Commodity Futures Trading Commission (CFTC) and the 
SEC. The rule-making related to derivatives is extensive, 
with the result that the rule-making process has moved 
more slowly than the timetable contemplated in the Dodd-
Frank Act. Most parts of Title VII of the Act were originally 
scheduled to take effect on July 16, 2011, and were 
subsequently delayed. Although the agencies have made 
considerable progress, many of the SEC’s proposed rules 
have not yet been finalized. 

The current status of selected items of interest:

1.Interim rules 
The CFTC and SEC adopted interim rules and issued 
guidance to clarify which rules and regulations apply to 
swaps starting July 16, 2011. The SEC also extended 
certain existing temporary rules to continue to facilitate 
the clearing of certain credit default swaps by clearing 
agencies functioning as central counterparties. 

2. New oversight regime 
Together, the CFTC and the SEC have proposed jointly 

or separately over 60 sets of regulations. The SEC’s rules 
apply to security-based swaps, while the CFTC’s rules 
apply to other contracts, such as interest rate swaps. The 
overall goals of these rule-making initiatives include the 
following:

• Better oversight. The rules must address specific 
aspects of regulatory oversight, including mandatory 
clearing, the operation of trade execution facilities 
and data repositories, business conduct standards 
for certain market intermediaries, capital and 
margin requirements, and public transparency for 
transactional information. 

• Reduced risk. In implementing the provisions related 
to the improved transparency and centralized clearing 
of swaps, the rules should incorporate ways to reduce 
counterparty risk and system risk from exposure to 
un-cleared swaps. 

• Stronger investor protection. The rules must 
enhance investor protection by increasing disclosures 
and helping to mitigate conflicts of interest.

3. Reporting requirements 
The Act requires two types of swap data reporting: one for 
real-time public dissemination and another for confidential 
regulatory use. At this point, the CFTC has adopted final 
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Act. Then, after all the rule proposals are complete, 
the Commission plans to seek public comment on an 
implementation plan that will roll out the new securities 
laws in a phased manner, meaning compliance with the 
various rules will be sequenced to avoid unnecessary 
disruptions and costs to the markets. 

The SEC’s final and proposed rules are available at  
http://www.sec.gov/spotlight/dodd-frank/accomplishments.
shtml#derivatives. The CFTC’s final and proposed rules 
are available at http://www.cftc.gov/LawRegulation/
DoddFrankAct/index.htm.

rules for real time reporting, while the SEC has exposed 
rules for comment and expects to finalize them by the end 
of 2012.

4. Proposed end user exception 
The Act establishes an end-user exception to mandatory 
clearing of swaps.  Both the CFTC and the SEC have 
issued proposed rules on this subject, and the SEC has 
indicated it expects to finalize its rules on the subject by 
the end of 2012. 

5. What to watch for  
The SEC plans to issue a proposal to evaluate the 
international implications of Title VII of the Dodd-Frank 

How do these regulatory changes affect you?

These rules are expected to have a significant impact on all companies, including non-financial companies that use 
swaps. Swaps are defined in the Dodd-Frank Act broadly to include interest rate swaps and other derivative financial 
instruments such as puts, calls, collars and caps. They may also potentially include certain derivatives embedded in 
purchase and sale contracts. Companies that use these types of derivatives will want to monitor this area of rule-making 
and adapt their decision-making, systems, policies, and procedures accordingly. 

This table summarizes the major changes and effective dates. 

Regulatory Review: Oversight of Derivatives

Rules and regulations Action required? Effective date(s) and action items
Interim rules Effective now.

New oversight regime To be determined (TBD)

New reporting requirements TBD

End-user exception TBD

Other TBD

Consumer and Investor Protection as of 
March 31, 2012

The consumer and investor protection provisions include 
some of the most controversial parts of the Dodd-
Frank Act. These parts of the law address factors that 
contributed to the 2008-2009 financial crises, such as 
asset-backed securities and faulty credit ratings, and they 
introduce reforms to help protect consumers and investors 
from risky practices. These reforms are likely to have far-
reaching effects. The risk retention requirements for asset-
backed securities are expected to have a significant effect 
of the operations of depository institutions. The corporate 

governance and executive compensation requirements 
are expected to have a significant impact on all public 
companies. And the full effects of the new Consumer 
Financial Protection Bureau are still evolving. This section 
of the report highlights the status of selected rules and 
regulations in these important areas. 

1. Final rules for SEC’s whistle blower program 
As mandated by §922 of the Dodd-Frank Act, the SEC 
has adopted final rules that create an Office of the 
Whistleblower and provide financial rewards for individuals 
who report violations of SEC securities laws directly to the 
SEC. The details are as follows.

http://www.sec.gov/spotlight/dodd-frank/accomplishments.shtml#derivatives
http://www.cftc.gov/LawRegulation/DoddFrankAct/index.htm
http://www.cftc.gov/LawRegulation/DoddFrankAct/index.htm
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• Coverage. The whistleblower program covers possible 
violations of the Securities Exchange Acts of 1933 and 
1934 as well as the Investment Advisers Act of 1940. 
To qualify for the rewards, the information must lead to 
a successful enforcement action resulting in recovery 
of at least $1 million.  

• Compliance programs. The rules do not require 
that a whistleblower first report information internally 
before reporting it to the SEC, but several provisions 
are designed to encourage cooperation with corporate 
compliance programs: 
 
– An individual may qualify for a whistleblower award, 
if he or she reports a possible violation internally first 
and then to the SEC within 120 days. 
 
– A whistleblower’s voluntary participation in a 
company’s compliance program may increase the size 
of the award. 
 
– A whistleblower may be eligible for an award if he or 
she first reports a possible violation to the company’s 
internal compliance program, then the company 
reports the information to the SEC and this information 
leads to a successful enforcement action.

• Exclusions. The following types of individuals and 
information are generally not eligible for awards: 
attorneys, senior leaders or managers in the reporting 
chain, compliance or audit personnel, outside firms 
retained to conduct internal investigations, public 
accounting firms, foreign government officials, and 
information obtained in violation of criminal law.

• Effective date. The whistleblower rules took effect 
August 12, 2011 and are available at  
http://www.sec.gov/rules/final/2011/34-64545.pdf.

2. Changes affecting credit rating agencies 
The SEC is responding to the sections of the Dodd-
Frank Act (§§932 to 939) that require rulemaking to 
help restore confidence in credit ratings after ratings 
agencies were criticized for contributing to the financial 
crisis. Most notably, the agencies awarded AAA ratings 
to asset-backed securities that were complex and 
poorly understood. These ratings were widely faulted for 
intensifying the financial shock when the housing bubble 
burst and investors grew wary of investing funds in 
municipalities and other borrowers. The actions taken by 
the SEC to date include the following:

• Disclosures and conflicts of interest. Under rule 
proposals issued in 2011, nationally recognized 
statistical rating organizations (NRSROs) would be 
required to report on internal controls, better protect 
against conflicts of interest, establish professional 
standards for their credit analysis, and publicly provide 
disclosures about any credit ratings they issue, the 
methodology used to determine them, and third-party 
due diligence reports for asset-backed securities. 
They would also need to provide enhanced public 
disclosures about the performance of their credit 
ratings. 

• Revisions to regulations referring to credit ratings. 
The Act also directs every federal agency to review its 
regulations that require the use of credit ratings and 
revise them where appropriate. Among the actions 
taken by the SEC are the following:  
 
– Adopted rule amendments that remove credit ratings 
as conditions for companies seeking to use short-form 
registration when registering non-convertible securities 
for public sales. 
 
– Adopted rule amendments that remove 
communications with credit rating agencies from the 
list of excepted communications in Regulation Fair 
Disclosure (Reg FD), the rule that prohibits selective 
disclosures by public companies and requires that 
they disclose material information to all investors at 
the same time. 
 
– Proposed rules that would: (a) remove credit ratings 
from rules relating to the types of securities in which 
a money market fund can invest, and (b) remove 
references to credit ratings in rules concerning 
broker-dealer financial responsibility, distributions of 
securities, and confirmations of transactions. 

• Final and proposed rules. The final and proposed 
rules for credit rating agencies are available at  
http://www.sec.gov/spotlight/dodd-frank/
accomplishments.shtml#credit. 

3. Changes affecting asset-backed securities 
Federal regulators are responding to the sections of the 
Dodd-Frank Act that mandate improvements to the asset-
based securitization process. For example, §§941 to 945 
require that a securitizer retain not less than five percent 
of the credit risk of any asset the securitizer transfers, 
sells, or conveys through the issuance of an asset-backed 
security. These rules have been proposed but not yet 

http://www.sec.gov/rules/final/2011/34-64545.pdf
http://www.sec.gov/spotlight/dodd-frank/accomplishments.shtml#credit
http://www.sec.gov/spotlight/dodd-frank/accomplishments.shtml#credit


The Substance of the StandardTM • © 2012 Mayer Hoffman McCann P.C. 877-887-1090 • www.mhm-pc.com • All rights reserved.

PAGE 10

annual meeting occurring on or after Jan. 21, 2013. 
The rules are available at http://www.sec.gov/rules/
final/2011/33-9178.pdf. 

• Rules on independence of compensation 
committees and consultants. Still to come are the 
rules for compensation committees and consultants 
required by §952 of the Act. The SEC has proposed 
several rules that would affect compensation 
committees and consultants in the following ways: 
 
– The national securities exchanges (such as the New 
York Stock Exchange and NASDAQ Stock Market) 
would be required to adopt certain listing standards 
stating that each member of a listed company’s 
compensation committee must be a member of the 
board of directors and must be “independent.”  
 
– The SEC’s compensation consultant disclosure 
requirements would be amended to require disclosure 
of whether the compensation committee retained or 
obtained the advice of a compensation consultant, 
whether the work of the compensation consultant has 
raised any conflicts of interest, and, if so, the nature 
of the conflict and how it is being addressed. This 
rule proposal is available at http://www.sec.gov/rules/
proposed/2011/33-9199.pdf.

• Incentive-based compensation plans for financial 
institutions. As required by §956 of the Act, the 
SEC and six other regulators have proposed a 
rule that would prohibit compensation plans with 
incentives that encourage inappropriate risk-taking 
at certain financial institutions. This proposal would 
require that compensation practices at regulated 
financial institutions be consistent with three key 
principles. Incentive compensation arrangements 
should: (1) appropriately balance risk and financial 
rewards, (2) be compatible with effective controls and 
risk management, and (3) be supported by strong 
corporate governance. 
 
– Broker-dealers, investment advisers, and other 
institutions with $1 billion or more of assets would 
need to have policies and procedures to ensure 
compliance with the requirements of the rule, and they 
would need to submit an annual report to their federal 
regulator describing the structure of their incentive 
compensation plans.  
 

finalized. Also, as required by §§943 and 945, the SEC 
has adopted rules on: (a) the use of representations and 
warranties in the market for asset-backed securities, and 
(b) the requirement that asset-backed issuers of securities 
must perform a review of the assets underlying the asset-
backed security and disclose the nature of the review. 
The final and proposed rules for asset-backed securities 
are available at http://www.sec.gov/spotlight/dodd-frank/
accomplishments.shtml#abs. 

4. Changes affecting corporate governance and executive 
compensation 
During and after the financial crisis, politicians pointed 
to Wall Street bonuses as symbols of corporate 
compensation plans that unduly reward short-term 
profits over a company’s longer-term financial stability 
and prosperity. As a result, §§ 951 to 955 of the Dodd-
Frank Act call for changes in corporate governance and 
executive compensation. The related rules and regulations 
affect most public companies. Statuses of the key rule-
making initiatives:

• Final say-on-pay rules. As required by §951 of the 
Act, the SEC adopted final rules regarding shareholder 
approval of executive compensation and “golden 
parachute” compensation arrangements. The new 
rules affect public companies subject to the federal 
proxy rules in the following ways: 
 
– These companies must provide a shareholder 
advisory “say-on-pay” vote on executive compensation 
at least once every three years, and they are required 
to hold a “frequency” vote at least once every six years 
in order to allow shareholders to decide how often 
they would like to be presented with the say-on-pay 
vote. Following the frequency vote, a company must 
disclose on an SEC Form 8-K how often it will hold the 
say-on-pay vote. 
 
– These companies also are required to provide 
additional disclosures regarding “golden parachute” 
compensation arrangements with certain executive 
officers in connection with merger transactions or 
similar transactions. 
 
– The effective date for the say-on-pay votes was the 
first annual shareholders’ meeting taking place on or 
after Jan. 21, 2011 for larger companies subject to the 
SEC’s proxy rules. For smaller reporting companies 
(public float of less than $75 million), the say-on-pay 
and frequency votes are required starting with the first 

http://www.sec.gov/rules/final/2011/33-9178.pdf
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rule is available at http://www.sec.gov/rules/
final/2011/33-9259.pdf.    

• Other rules related to corporate governance and 
executive compensation. In addition, the SEC 
expects to issue proposed rules in the following areas: 
 
– Disclosure of pay-for-performance, pay ratios, and 
hedging by employees and directors. (All three are 
required by §§ 953 and 955 of the Act.)  
 
– New listing standards related to policies for 
clawbacks to recover executive compensation 
(required by §954 of the Act).  
 
The Commission’s published timetable indicates these 
rules proposals are expected by the end of June 2012.  

5. Changes affecting municipal securities and advisers 
Municipalities felt their share of the pain from the financial 
crisis, resulting in job losses, higher taxes and other 
hardships for individual taxpayers and their communities, 
as well as losses for investors in municipal securities. 
According to a US Treasury Dept. release, some investors 
suffered more than others because of irresponsible 
actions, including abusive investment practices as financial 
advisers who were exempt from regulation at the time 
participated in “pay to play” scandals and recommended 
unsuitable investments for small municipalities. In 
response to these conditions, §§ 975 to 979 of the Dodd-
Frank Act call for a number of reforms, and the SEC is 
considering how best to establish rules to achieve these 
reforms. Here is the current status: 

• Registration. To implement §975 on a temporary 
basis, the SEC adopted interim rules that provide a 
means for municipal securities advisers to satisfy the 
registration requirement which became effective on 
Oct. 1, 2010. This requirement makes it unlawful for 
any municipal securities adviser to provide advice to 
a municipal entity unless the adviser is registered with 
the SEC. Municipal securities advisers would also 
be subject to new rules of the Municipal Securities 
Rulemaking Board (MSRB). More recently, the SEC 
proposed a permanent rule that would create a 
process for registration of municipal advisers with the 
SEC, and it received an unusually heavy volume of 
comment letters in response to this proposal. Many 
of the letters expressed concerns about the proposed 
procedure, and the SEC is reconsidering it. The 
proposed rule is available at http://www.sec.gov/rules/
proposed/2010/34-63576.pdf.

– The proposed rule contains additional provisions for 
larger institutions. These larger institutions, generally 
those with $50 billion or more in assets, would need 
to defer at least 50% of the incentive compensation 
of certain officers for at least three years, and the 
amounts ultimately paid would need to reflect losses 
or other aspects of performance over time. For credit 
unions, large financial institutions would be defined as 
those with $10 billion or more in assets. The FHFA has 
proposed that the income-deferral provisions apply to 
all entities it regulates, regardless of size.  
 
– The proposed rule is available at http://www.sec.gov/
rules/proposed/2011/34-64140.pdf. 

• Proxy Access. As permitted by §971 of the Dodd-
Frank Act, the SEC adopted a new rule (Rule 14a-11) 
that would have established conditions under which 
companies would be required to include in their 
proxy materials the names of individuals nominated 
by eligible shareholders for membership on the 
company’s board of directors. This part of the rule was 
contested in court, and the US Court of Appeals for 
the DC Circuit struck it down in July 2011. However, 
shareholders may be able to nominate directors 
through an alternate technique. Here are the details: 
 
– At the same time the SEC adopted Rule 14a-11, it 
also adopted amendments to Rule 14-a(8) that would 
have allowed shareholders to have proxy access 
through another technique. The SEC suspended this 
technique while proxy access was being contested in 
court. But it removed the suspension in September 
2011 following the court’s decision.  
 
– Under the alternate technique, shareholders who 
own $2,000 or more in stock for at least one year 
can submit proposals on changes to the parts of a 
company’s bylaws that relate to governance issues. 
Through this procedure, shareholders and companies 
can establish proxy access standards under a 
company’s bylaws, and shareholders will be permitted 
to nominate directors, if the shareholder proposal is 
submitted in time and obtains a majority vote.  
 
– The original rule adopted by the SEC in August 
2010 is available at http://www.sec.gov/rules/
final/2010/33-9136.pdf. The announcement 
removing the suspension of the amendments to 
Rule 14-a(8) is available at http://www.sec.gov/
news/press/2011/2011-179.htm, and the final 

http://www.sec.gov/rules/final/2011/33-9259.pdf
http://www.sec.gov/rules/final/2011/33-9259.pdf
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activities include the following: 
 
– The SEC has issued interpretive guidance about 
the applicable auditing standards for audits of brokers 
and dealers, and it has proposed amendments to 
the broker-dealer financial reporting rule under the 
Exchange Act of 1934. The proposed amendments 
would: (a) facilitate oversight by the PCAOB of 
independent audit of broker-dealers, (b) give the SEC 
and its designees access to the independent auditors 
to discuss their findings and review documentation, 
and (c) require broker-dealers to file a new Form 
Custody. The interpretive release is available at  
http://www.sec.gov/rules/interp/2010/34-62991.pdf, 
and the rule proposal is available at http://www.sec.
gov/rules/proposed/2011/34-64676.pdf. Additional 
information about the SEC’s proposed rule is available 
in MHM Messenger 14-11. 
 
– The PCAOB is in the process of setting standards 
for audits of broker-dealers. It already has registration 
and funding programs in place and is conducting 
inspections of audits of broker-dealers under a 
temporary rule approved by the SEC on August 18, 
2011 with the expectation of issuing proposed rules 
governing the scope and elements of a permanent 
program in 2013.  
 
– Several standards proposed by the PCAOB would 
apply to specific types of attestation engagements 
related to broker-dealers were issued in July 2011. 
Additionally, in February 2012, the PCAOB proposed 
amendments to its rules and forms that would 
make most of its other ethics and independence 
requirements applicable to broker-dealer audits, once 
the SEC provides direction that auditors of brokers 
and dealers are to comply with PCAOB standards. The 
2012 proposal is available at http://pcaobus.org/Rules/
Rulemaking/Pages/Docket039.aspx and the other 
releases are summarized in MHM Messenger 14-11 
and on the PCAOB’s page for broker-dealers at http://
pcaobus.org/Information/Pages/BrokerDealers.aspx.

7. Consumer Financial Protection Bureau 
Title X of the Act created the Consumer Financial 
Protection Bureau (CFPB), a new regulator formed to 
protect American consumers from unfair, deceptive, and 
abusive financial products and practices. This new public 
watchdog has the authority to write rules that apply to all 
entities that offer consumer financial services or products 

• Funding for the GASB. In accordance with §978 of 
the Act, the Financial Industry Regulatory Authority 
(FINRA) has established an accounting support fee 
to support the Governmental Accounting Standards 
Board (GASB) in establishing standards of financial 
accounting and reporting for state and local 
governments. The GASB accounting support fee will 
be collected quarterly from member firms that report 
trades to the MSRB. Each member firm’s assessment 
will be based on the member firm’s portion of the 
total par value of municipal securities transactions 
reported by FINRA member firms to the MSRB during 
the previous quarter. According to an announcement 
by FINRA, the first invoices are expected in April 2012 
based on trading activity during the first quarter of 
2012. The announcement is available at  
http://www.finra.org/web/groups/industry/@ip/@reg/@
notice/documents/notices/p125810.pdf. 

6. Changes affecting independent audits

• Final rules for audits of smaller public companies. 
As required by §989G of the Act, the SEC adopted 
rules to provide permanent relief from Section 
404(b) of the Sarbanes-Oxley Act (SOX) for smaller 
public companies known as non-accelerated filers. 
Non-accelerated filers are companies with market 
capitalizations of less than $75 million, and Section 
404(b) is the part of the Sarbanes Oxley Act that 
establishes the requirements for auditor attestation of 
reporting on internal controls. The SEC also issued 
a report to Congress on ways for issuers with market 
capitalizations of $75 to $250 million to reduce the 
costs of complying with SOX Section 404(b) on 
internal control reporting. The study is available at 
http://www.sec.gov/news/studies/2011/404bfloat-study.
pdf, and the final rule is available at http://www.sec.
gov/rules/final/2010/33-9142.pdf. 

• Rule-making on audits of broker-dealers and 
PCAOB information-sharing. Together, the SEC 
and the PCAOB are responding to the sections of the 
Act that relate to audits of broker-dealers and sharing 
of information with foreign authorities. Section 981 
opened the door for the PCAOB to share information 
with foreign auditor oversight authorities, thereby 
increasing the potential for the Board to gain access to 
foreign regulators’ inspection information. Section 982 
brought audits of broker-dealers under the oversight of 
the PCAOB. The key rulemaking and standard-setting 
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as long as the policies for discounts and incentives do 
not differentiate among issuers or networks. 

• Reasonable swipe fees. The Act requires that the 
amount of any swipe fee must be reasonable and 
proportional to the cost incurred by the issuer for the 
transaction. The swipe fee is generally set by the 
payment network, but the fee is paid to the bank that 
issues the card. The details are as follows: 
 
– As required by the Act, the Federal Reserve Board 
established standards to determine whether a 
transaction fee is reasonable and necessary. These 
standards apply to debit card issuers with total assets 
of $10 billion or more.  The standards are contained 
in Regulation II, Debit Card Interchange Fees and 
Routing, which was issued in June 2011. 
 
– Under the FRB’s final rule, the maximum permissible 
interchange fee that an issuer may receive for an 
electronic debit transaction is the sum of 21 cents 
per transaction and 5 basis points multiplied by the 
value of the transaction. This provision took effect 
on October 1, 2011. However, this amount may be 
increased by no more than 1 cent under an interim 
final rule that took effect on the same date. To obtain 
the 1-cent increase, the issuer must develop and 
implement policies and procedures reasonably 
designed to achieve certain fraud prevention 
standards. 
 
– Together, these provisions mean the maximum 
permissible interchange fee for a covered issuer 
eligible for the fraud prevention adjustment is 
approximately 24 cents for the average debit card 
transaction which is valued at $38. To help payment 
card networks determine which issuers are subject to 
the debit card interchange fee standards, the Board 
has published a Compliance Guide to Small Entities, 
which lists issuers that have assets of less than $10 
billion. The Board plans to update the list annually. It is 
available at http://www.federalreserve.gov/bankinforeg/
regiicg.htm.

• Prohibitions against restrictions on networks or 
routing. Regulation II also establishes prohibitions 
against network restrictions and routings as required 
by the Dodd-Frank Act. Both these prohibitions apply 
to all issuers of debit cards; there are no exceptions for 
smaller issuers. Specifically: 
 

and to ensure consumers get the information they need 
about loans and other financial products from credit card 
companies, mortgage brokers, banks, and others. 

The CFPB began its supervision program of banks, thrifts, 
and credit unions with assets over $10 billion in July 2011, 
and its nonbank oversight started in January 2012. The 
latter includes mortgage companies, payday lenders, 
and private education lenders. While the full extent of the 
Bureau’s responsibilities is still evolving, typical forms of 
oversight include requiring banks and nonbanks to file 
certain reports, reviewing the materials the companies 
use to offer their products and services, and reviewing 
the companies’ compliance systems and procedures. The 
CFPB has indicated that it will generally notify a nonbank 
in advance of an upcoming examination. To learn more 
about the CFPB as it evolves, visit its website at  
http://www.consumerfinance.gov.  

8. Debit and credit cards 
Section 1075 of the Dodd-Frank Act created a new section 
(Section 920) of the Electronic Funds Transfer Act and 
mandated several controversial changes related to debit 
cards and electronic debit transactions. This section is 
also known as the Durbin amendment in recognition of 
Senator Dick Durbin who sponsored the bill. The changes 
are designed to restrict anti-competitive practices and 
allow retailers more discretion to set policies related to 
debit and credit cards. Despite heavy lobbying, the bill 
was enacted, and it resulted in significant amounts of lost 
revenue for big banks due to lower transaction fees known 
as interchange fees or more commonly as “swipe fees.” In 
response, some of these banks touched off another storm 
of controversy by announcing plans to raise their monthly 
account maintenance fees on debit cards to compensate 
for the lost swipe fees. 

The major regulatory changes:

• Use of transaction minimums and discounts. 
Under the Act, card networks (such as MasterCard 
and VISA) can no longer inhibit the ability of 
merchants to set blanket policies for transaction 
minimums and discounts that apply across-the-board 
to all issuers and networks. For example, merchants 
are now permitted to set credit card minimums for 
transactions priced below $10, as long as the policies 
for minimums set by the merchants do not differentiate 
among issuers or networks. Additionally, under Section 
920, the card networks can no longer inhibit the ability 
of merchants to provide discounts or in-kind incentives 
for payments by cash, check, debit card, or credit card, 

http://www.federalreserve.gov/bankinforeg/regiicg.htm
http://www.federalreserve.gov/bankinforeg/regiicg.htm
http://www.consumerfinance.gov


The Substance of the StandardTM • © 2012 Mayer Hoffman McCann P.C. 877-887-1090 • www.mhm-pc.com • All rights reserved.

PAGE 14

– The Regulation also prohibits issuers and networks 
from inhibiting the ability of a merchant to direct 
the routing of an electronic debit transaction to any 
network that may process the transaction. This 
prohibition takes effect on Oct. 1, 2011. Regulation II is 
available at http://www.gpo.gov/fdsys/pkg/FR-2011-07-
20/html/2011-16861.htm. 

– The Regulation prohibits issuers and payment card 
networks from restricting the number of payment card 
networks over which an electronic debit transaction 
may be processed to one network (or two affiliated 
networks). This prohibition takes effect on April 1, 
2012 for issuers and Oct. 1, 2011, for payment card 
networks. An exception extends the effective date 
for issuers of certain health-related and other benefit 
cards and general-use prepaid cards to April 1, 2013, 
or later. 
 

How do these regulatory changes affect you?

Below is a worksheet that summarizes the major changes and effective dates. 

Regulatory Review: Consumer and Investor Protection

Rules and regulations Action required? Effective date(s) and action items
Whistleblower program The whistleblower rule took effect August 12, 2011.

Credit rating agencies TBD

Say-on-pay rules For larger companies, the effective date for the say-on-pay 
votes was the first annual shareholders’ meeting taking place 
on or after Jan. 21, 2011.

For smaller reporting companies (public float of less than 
$75 million), the requirements take effect with the first annual 
meeting occurring on or after Jan. 21, 2013.

Independence of compensation 
committees and consultants

TBD

Incentive-based compensation 
plans for financial institutions

TBD

Proxy access The amendments to Rule 14-a(8) took effect on September 
20, 2011.

Other rules related to corporate 
governance and executive compen-
sation

TBD

Municipal securities Municipal securities advisers were required to satisfy the 
registration requirement under interim rules that became 
effective on Oct. 1, 2010.

The first invoices for the GASB accounting support fee are 
expected in April 2012 based on trading activity during the 
first quarter of 2012.

SOX 404(b) exemption September 21, 2010

http://www.gpo.gov/fdsys/pkg/FR-2011-07-20/html/2011-16861.htm
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Audits or broker-dealers Audits of broker-dealers’ financial statements filed with the 
SEC for fiscal years ending after Dec. 31, 2008, must be 
certified by a PCAOB-registered public accounting firm. The 
PCAOB is conducting inspections under a temporary rule. 
Other effective dates are TBD.

Consumer Financial Protection 
Bureau

The CFPB started its oversight of large banks in July 2011 
and its oversight of nonbanks in January 2012.

Debit card fees The cap on fees took effect on October 1, 2011.

Specialized Disclosure Requirements as of 
March 31, 2012

The Dodd-Frank Act also imposes specialized disclosure 
requirements on public companies. Companies affected 
by these requirements may find that changes are needed 
in record-keeping, systems, and controls so they can 
assemble necessary information. The three major new 
disclosure requirements are summarized below. 

1. SEC’s final rules on disclosures about mine safety 
information 
As required by §1503 of the Dodd-Frank Act, the SEC 
adopted rules that require mining companies to disclose 
information about mine safety and health in reports 
filed with the SEC. These rules affect issuers that are 
operators, or that have a subsidiary that is an operator, 
of a coal or other mine, and the disclosures apply only to 
mines in the United States that are subject to the Federal 
Mine Safety and Health Act of 1977.

• Periodic reporting requirements. The periodic 
reporting requirements call for disclosure of safety-
related information about mine safety and health in 
quarterly and annual reports filed with the SEC. The 
disclosure requirements include information about 
any mining-related fatalities, imminent danger orders, 
significant violations resulting in a citation from the 
Mine Safety and Health Administration (MSHA), 
amounts of any proposed assessments from the 
MSHA, any MSHA notices about a pattern of violations 
or a potential to have a pattern of violations, and any 
pending legal actions before the Federal Mine Safety 
and Health Review Commission. 

• Form 8-K. As required by the Act, the SEC’s rules 
also call for filing of a Form 8-K when certain types of 
notices are received. The Form 8-K must disclose the 
type of notice received, the date it was received, and 
the name and location of the mine involved. 

• Effective date. The SEC’s rules took effect January 
27, 2012, and they are available at http://www.sec.
gov/rules/final/2011/33-9286.pdf. 

2. SEC’s proposed rules on disclosures about resource 
extraction  
As required by §1504 of the Act, the SEC has proposed 
rules that would require resource extraction issuers to 
disclose payments made to US or foreign governments. 
These proposed rules would apply to all companies 
that meet the definition of a resource extraction issuer, 
including US and non-US issuers of all sizes.

• Definition of resource extraction issuer. Under the 
proposed rules, a resource extraction issuer is a public 
company that is required to file an annual report with 
the SEC and engages in the commercial development 
of oil, natural gas, or minerals. Commercial 
development includes exploration, extraction, 
processing, and export, or the acquisition of a license 
for any of these activities. 

• Disclosure requirements. The proposed rules would 
require disclosure in annual reports of a variety of 
payments ranging from taxes, royalties and license 
fees to production entitlements and bonuses. The 
disclosures about these payments would include 
information about the type and total amount of 
payments by project and by government, along with 
the currency used to make the payment, the financial 
period in which the payments were made, and the 
country in which the government is located. The 
proposed rules are available at http://www.sec.gov/
rules/proposed/2010/34-63549.pdf.

• Effective date. Final rules are expected by the end 
of the first half of 2012. If adopted in accordance with 
the timetable prescribed by the Act, the disclosures 
would be required in an issuer’s annual report relating 
to the fiscal year ending on or after April 15, 2012, but 
the SEC is considering a delayed effective date for 
smaller public companies and/or foreign issuers. 

http://www.sec.gov/rules/final/2011/33-9286.pdf
http://www.sec.gov/rules/final/2011/33-9286.pdf
http://www.sec.gov/rules/proposed/2010/34-63549.pdf
http://www.sec.gov/rules/proposed/2010/34-63549.pdf
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3. SEC’s proposed rules on disclosures about conflict 
minerals  
As required by §1502 of the Act, the SEC has proposed 
rules that would require annual disclosures about conflict 
minerals that originated in the Democratic Republic of 
the Congo (DRC) or an adjoining country. These rules 
have a broad reach. They affect any public company that 
manufactures (or contracts to be manufactured) a product 
for which the conflict minerals are necessary for the 
production or functionality of the product. 

• Definition of conflict minerals. The conflict minerals 
are (a) columbite-tantalite, also known as coltan 
(the metal ore from which tantalum is extracted); 
cassiterite (the metal ore from which tin is extracted); 
gold; wolframite (the metal ore from which tungsten is 
extracted); or their derivatives; or (b) any other mineral 
or its derivatives determined by the Secretary of State 
to be financing conflict in the DRC countries. These 
minerals are essential to many products, ranging from 
jewelry to cell phones and jet engines. 

• Required disclosures. Under the proposed rules, 
the issuer would be required to disclose in its annual 
reports whether its conflict minerals originated in the 
DRC countries. 
 

– If the issuer concludes its conflict minerals did not 
originate there, then the company must disclose this 
determination and the reasonable country-of-origin 
inquiry process it used in reaching this conclusion. 
The company would also need to maintain records 
demonstrating that its conflict minerals did not 
originate in the DRC countries. 
 
– If the issuer concludes its conflict minerals did 
originate in the DRC countries, or is unable to 
conclude its conflict minerals did not originate there, 
then the company must disclose this conclusion and 
furnish the conflict minerals report as an exhibit to its 
annual report and on its website. 

• Audited conflict minerals report. The conflict 
minerals report would need to include a description of 
the measures taken to exercise due diligence on the 
source and chain of custody of its conflict minerals, 
including a certified independent private-sector audit of 
the conflict minerals report. Other required disclosures 
would include a description of the products that 
contain conflict minerals that are not DRC conflict-free, 
the facilities used to process those conflict minerals, 
the conflict minerals’ country of origin and the efforts 
to determine the mine or location of origin with the 
greatest possible specificity.  

• Status. The proposed rules are available at  
http://www.sec.gov/rules/proposed/2010/34-63547.pdf. 
Final rules are expected by the end of the first half of 
2012. 

How do these regulatory changes affect you?

Below is a worksheet that summarizes the major changes and effective dates. 

Regulatory Review: Specialized Disclosure Requirements

Rules and regulations Action required? Effective date(s) and action items
SEC’s final rules on disclosures 
about mine safety information

The final rule took effect January 27, 2012.

SEC’s proposed rules on  
disclosures about resource  
extraction

The timetable in the Act indicates the disclosures should be 
required in an issuer’s annual report relating to the fiscal 
year ending on or after April 15, 2012. But the SEC is consid-
ering a delayed effective date for smaller public companies 
and/or foreign issuers.

SEC’s proposed rules on  
disclosures about conflict minerals

TBD

http://www.sec.gov/rules/proposed/2010/34-63547.pdf
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About Mayer Hoffman McCann P.C.

At MHM, we provide a comprehensive range of attest 
services with a steadfast commitment to delivering sound 
financial reporting and reliable assurance services. We 
have instituted a firmwide audit methodology to ensure we 
comply with our profession’s highest technical and ethical 
standards. Additionally, our shareholders are actively 
involved in each engagement to give you a higher level of 
expertise, value, insight and professionalism to understand 
and anticipate your company’s financial concerns, meet 
compliance standards and ensure your audits are done 
accurately, efficiently and are fairly presented.

The dedication MHM puts forth in providing high quality 
audit services has enabled us to become not only a Top 
Ten national accounting firm, but one that is respected 
for the credibility and integrity with which we conduct our 
audits.

The information in this issue of The Substance of the 
Standard is a brief summary and may not include all the 
details relevant to your situation. Please contact your MHM 
service provider to further discuss the impact on your 
financial statements.

For More Information

MHM’s Professional Standards Group encourages you 
to discuss your company’s state of preparedness with 
the audit committee or others charged with governance. 
You may also wish to consult with your MHM service 
professional about the effects on your company’s internal 
controls and financial reporting as part of the audit 
planning process. 

If you would like additional information, please contact 
Andy Burczyk of MHM’s Professional Standards Group 
or your MHM service professional. You can reach Andy 
directly by email at aburczyk@cbiz.com and by telephone 
at 913-234-1670. 

mailto:aburczyk@cbiz.com
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Appendix: Online References

Below is a comprehensive list of all of the website links within this The Substance of the Standard for your convenience 
and quick reference.

Financial Stability Oversight Council 
http://www.treasury.gov/initiatives/fsoc/Pages/default.aspx

FDIC Rule for Deposit Insurance Regulations; Unlimited Coverage for Noninterest-bearing 
http://www.fdic.gov/news/board/Nov9no4.pdf

FDIC Rule for Interest on Deposits; Deposit Insurance Coverage 
http://www.fdic.gov/regulations/laws/federal/2011/11finaljuly14.pdf

SEC’s Rule for Exemptions for Advisers to Venture Capital Funds, Private Fund Advisers With Less Than $150 
Million in Assets Under Management, and Foreign Private Advisers 
http://www.sec.gov/rules/final/2011/ia-3222.pdf

SEC’s Rules Implementing Amendments to the Investment Advisers Act of 1940 
http://www.sec.gov/rules/final/2011/ia-3221.pdf

SEC’s Rule for Family Offices 
http://www.sec.gov/rules/final/2011/ia-3220.pdf

SEC’s Rule for Reporting by Investment Advisers to Private Funds and Certain Commodity Pool Operators and 
Commodity Trading Advisors on Form PF 
http://www.sec.gov/rules/final/2011/ia-3308.pdf

Prohibitions and Restrictions on Proprietary Trading and Certain Interests In, and Relationships With, Hedge 
Funds and Private Equity Funds 
http://www.sec.gov/rules/proposed/2011/34-65545.pdf

Press Release: Volcker Rule Conformance Period Clarified 
http://www.federalreserve.gov/newsevents/press/bcreg/20120419a.htm

SEC’s Proposed and Final Rules Regarding Derivatives 
http://www.sec.gov/spotlight/dodd-frank/accomplishments.shtml#derivatives

CFTC’s Proposed and Final Rules Regarding Derivatives 
http://www.cftc.gov/LawRegulation/DoddFrankAct/index.htm

SEC’s Rule for Implementation of the Whistleblower Provisions of Section 21F of the Securities Exchange  
Act of 1934 
http://www.sec.gov/rules/final/2011/34-64545.pdf

SEC’s Proposed and Final Rules Regarding Credit Rating Agencies 
http://www.sec.gov/spotlight/dodd-frank/accomplishments.shtml#credit

SEC’s Proposed and Final Rules Regarding Asset-Backed Securities 
http://www.sec.gov/spotlight/dodd-frank/accomplishments.shtml#abs

SEC’s Rule for Shareholder Approval of Executive Compensation and Golden Parachute Compensation 
http://www.sec.gov/rules/final/2011/33-9178.pdf 

SEC’s Rule for Listing Standards for Compensation Committees 
http://www.sec.gov/rules/proposed/2011/33-9199.pdf

http://www.treasury.gov/initiatives/fsoc/Pages/default.aspx
http://www.fdic.gov/news/board/Nov9no4.pdf
http://www.fdic.gov/regulations/laws/federal/2011/11finaljuly14.pdf
http://www.sec.gov/rules/final/2011/ia-3222.pdf
http://www.sec.gov/rules/final/2011/ia-3221.pdf
http://www.sec.gov/rules/final/2011/ia-3220.pdf
http://www.sec.gov/rules/final/2011/ia-3308.pdf
http://www.sec.gov/rules/proposed/2011/34-65545.pdf
http://www.federalreserve.gov/newsevents/press/bcreg/20120419a.htm
http://www.sec.gov/spotlight/dodd-frank/accomplishments.shtml#derivatives
http://www.cftc.gov/LawRegulation/DoddFrankAct/index.htm
http://www.sec.gov/rules/final/2011/34-64545.pdf
http://www.sec.gov/spotlight/dodd-frank/accomplishments.shtml#credit
http://www.sec.gov/spotlight/dodd-frank/accomplishments.shtml#abs
http://www.sec.gov/rules/final/2011/33-9178.pdf
http://www.sec.gov/rules/proposed/2011/33-9199.pdf
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Rule for Incentive-based Compensation Arrangements 
http://www.sec.gov/rules/proposed/2011/34-64140.pdf

SEC’s Rule Facilitating Shareholder Director Nominations  
http://www.sec.gov/rules/final/2010/33-9136.pdf

Statement by SEC Chairman Mary L. Schapiro on Proxy Access Litigation  
http://www.sec.gov/news/press/2011/2011-179.htm

SEC’s Rule for Facilitating Shareholder Director Nominations  
http://www.sec.gov/rules/final/2011/33-9259.pdf

SEC’s Rule for Registration of Municipal Advisors  
http://www.sec.gov/rules/proposed/2010/34-63576.pdf

Regulatory Notice: GASB Accounting Support Fee 
http://www.finra.org/web/groups/industry/@ip/@reg/@notice/documents/notices/p125810.pdf

Study and Recommendations on Section 404(b) of the Sarbanes-Oxley Act of 2002 for Issuers with Public Float 
Between $75 and $250 Million  
http://www.sec.gov/news/studies/2011/404bfloat-study.pdf

SEC’s Rule for Internal Control Over Financial Reporting in Exchange Act Periodic Reports of  
Non-Accelerated Filers  
http://www.sec.gov/rules/final/2010/33-9142.pdf

SEC Guidance Regarding Auditing, Attestation, and Related Professional Practice Standards Related to Brokers 
and Dealers  
http://www.sec.gov/rules/interp/2010/34-62991.pdf

Docket 039: Proposed Amendments to Conform PCAOB Rules and Forms to the Dodd-Frank Act and Make 
Certain Updates and Clarifications  
http://pcaobus.org/Rules/Rulemaking/Pages/Docket039.aspx

PCAOB’s Information for Broker-Dealer Auditors and Broker-Dealers  
http://pcaobus.org/Information/Pages/BrokerDealers.aspx

Consumer Financial Protection Bureau 
http://www.consumerfinance.gov

FRB Regulation II: Debit Card Interchange Fees and Routing 12 CFR 235  
http://www.federalreserve.gov/bankinforeg/regiicg.htm

Federal Reserve System Debit Card Interchange Fees and Routing; Final Rule  
http://www.gpo.gov/fdsys/pkg/FR-2011-07-20/html/2011-16861.htm

SEC’s Rule for Mine Safety Disclosure  
http://www.sec.gov/rules/final/2011/33-9286.pdf

SEC’s Proposed Rule for Disclosure of Payments by Resource Extraction Issuers  
http://www.sec.gov/rules/proposed/2010/34-63549.pdf

SEC’s Proposed Rule for Conflict Minerals  
http://www.sec.gov/rules/proposed/2010/34-63547.pdf

MHM Messenger 14-11: Regulatory Considerations for Registered Broker Dealers 
http://www.mhm-pc.com/articles/vw/1/itemid/257.aspx

http://www.sec.gov/rules/proposed/2011/34-64140.pdf
http://www.sec.gov/rules/final/2010/33-9136.pdf
http://www.sec.gov/news/press/2011/2011-179.htm
http://www.sec.gov/rules/final/2011/33-9259.pdf
http://www.sec.gov/rules/proposed/2010/34-63576.pdf
http://www.finra.org/web/groups/industry/@ip/@reg/@notice/documents/notices/p125810.pdf
http://www.sec.gov/news/studies/2011/404bfloat-study.pdf
http://www.sec.gov/rules/final/2010/33-9142.pdf
http://www.sec.gov/rules/interp/2010/34-62991.pdf
http://pcaobus.org/Rules/Rulemaking/Pages/Docket039.aspx
http://pcaobus.org/Information/Pages/BrokerDealers.aspx
http://www.consumerfinance.gov
http://www.federalreserve.gov/bankinforeg/regiicg.htm
http://www.gpo.gov/fdsys/pkg/FR-2011-07-20/html/2011-16861.htm
http://www.sec.gov/rules/final/2011/33-9286.pdf
http://www.sec.gov/rules/proposed/2010/34-63549.pdf
http://www.sec.gov/rules/proposed/2010/34-63547.pdf
http://www.mhm-pc.com/articles/vw/1/itemid/257.aspx

